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ADA implications for
the physician’s office

by Mary Kathleen Evans, JD

A disability can be very isolating, as it can
prevent a person from moving freely in society. It
can create hurdles to equal educational, employ-
ment, and commercial opportunities. To overcome
barriers to equality for the disabled, the Ameri-
cans with Disabilities Act of 1990 (ADA) was
passed by Congress and signed by President
George Bush on July 26, 1990.1

ADAs Title 111 states, “No individual shall
be discriminated against on the basis of disability in the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, or accommodations of any place of public
accommodation by any person who owns, leases (or leases to), or operates a place of public
accommodation.” Physician’s offices are included in the definition of “public accommodations.”
Therefore, no matter the size or number of employees, a physician’s office must be accessible to
persons with disabilities. 2

After the ADA was enacted, there were a number of Supreme Court decisions construing the
definition of “disability” restrictively. Congress later thought these decisions and the EEOC’s
original ADA regulations were not serving to achieve equality for the disabled. Thus, Congress
passed the ADA Amendments Act of 2008 (ADAAA), which was signed into law by President
George W. Bush on September 25, 20083

Final regulations implementing the ADAAA were issued by the Equal Employment Opportunity
Commission (EEOC) on March 25, 2011-* The effect of the ADAAA and EEOC’s final regula-
tions is to make it easier for individuals claiming protection under the law to establish that they
have disabilities.
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Who is considered disabled under the ADA?

“| treat people for physical or mental problems; are all of my
patients considered ‘disabled” under the ADA?”

A person is disabled who has a physical or mental impairment
that substantially limits one or more major life activities, or has a
record of having such impairments. ® A physical or mental impair-
ment is broadly defined to include any physiological disorder or
condition, cosmetic disfigurement, or anatomical loss affecting
one or more body systems, such as neurological, musculoskel-
etal, special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genitourinary, immune,
circulatory, hemic, lymphatic, skin, and endocrine; or any mental
or psychological disorder, such as an intellectual disability,
organic brain syndrome, emotional or mental illness, and specific
learning disabilities.

When determining whether the disability limits “major life
activities,” the term “major” shall not be interpreted strictly to
create a demanding standard for disability.” Caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping,
walking, standing, sitting, reaching, lifting, bending, speaking,
breathing, learning, reading, concentrating, thinking, commu-
nicating, interacting with others and working are “major life
activities.” So is the operation of a major bodily function,
including functions of the immune system, special sense organs
and skin; normal cell growth; and digestive, genitourinary, bowel,
bladder, neurological, brain, respiratory, circulatory, cardio-
vascular, endocrine, hemic, lymphatic, musculoskeletal, and
reproductive functions.®

An impairment need not be permanent; one that is episodic or in
remission is still considered a disability if it would substantially
limit a major life activity when active.® Thus, breast cancer in
remission (impairment in the major bodily function of “normal
cell growth™) may be considered a disability. 2° The effects of an
impairment lasting or expected to last fewer than six months can
be substantially limiting.* Thus people with conditions that inter-
fere with mobility (joint pain, pregnancy, fatigue) or who have
temporary activity limitations such as post-surgical restrictions or
orthopedic injuries are included.

Likewise, “substantially limits” is not meant to be a demanding
standard. 2 The EEOC claims that basic obesity, without any
other underlying condition, sufficiently impacts the life activi-
ties of bending, walking, digestion, cell growth, etc., to qualify
as a disability or perceived disability. ** Chronic depression that
affected eating, sleeping, thought processes, and caused feelings
of hopeless and helplessness was considered a disability under
the ADA. * Stuttering could substantially limit the major life
activity of communicating.

The determination of whether an impairment substantially limits
a major life activity shall be made without regard to the ameliora-
tive effects of mitigating measures. ¥ Thus, asthma and allergies
are still considered disabilities under the ADA, even if symptoms
are controlled by medication.
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Considering the breadth of “who” is a disabled person for whom
accommodations must be made under the ADA, what does

the ADA require of physicians? In general, the ADA requires
reasonable modifications in policies, practices, or procedures that
will allow the disabled patient to access the services offered by
the physician. These accommodations must be made unless the
physician can demonstrate that making the modifications would
fundamentally alter the nature of the services rendered. Often-
times, making such a demonstration to the satisfaction of the
EEOC is a difficult burden.

What is a reasonable accommodation?

It is important that a person with a disability receives medical
services equal to those received by a person without a disability.
For example, if a patient must be lying down to be thoroughly
examined, then a wheelchair-bound patient should not be
examined in the wheelchair. Instead, accommodations must be
made for the patient to be examined lying down. In this example,
physical accommodations are required; an adjustable-height
examining table is an ideal solution if it is readily achievable to
obtain one. A reasonable accommodation might be for a physi-
cian to have the trained personnel to transfer a wheelchair-bound
patient to a fixed-height bed, to have a padded examination

table the height of a wheelchair, or to have physical implements
installed in examining rooms or on examination beds that would
allow a patient to self-transfer.

Services to a person with a disability must be rendered in the
most integrated setting appropriate for the needs of the indi-
vidual. " Thus, a physician cannot schedule all disabled patients
at the end of the day. However, a physician can have all his
disabled patients seen in a particular exam room, as long as that
does not result in the disabled patient waiting longer to see the
physician than a non-disabled patient.

What is the best way to choose a reasonable
accommodation?

Open communication can be the best ADA compliance tool.
The choice of accommodation is best made in consultation with
the patient, while the final choice rests with the physician.

For example, a physician is not required by the ADA to acquiesce
to a hearing-impaired patient’s demand for a live interpreter for
each and every patient encounter. Instead, a physician may decide
to have a live interpreter for the first encounter with a hearing
impaired patient, but during follow-up encounters, written notes
can achieve the communication necessary for the patient’s care.
The interpreter must be able to interpret effectively and accu-
rately and impartially, both receptively and expressively, using
any necessary specialized vocabulary, but does not have to be
“certified.”

A physician is not allowed to require a patient to bring a
companion to interpret for the patient, but may rely on a
companion for interpretation if the patient so desires. 8 In addi-
tion, a physician should not rely on a minor child to interpret for
the patient, except in an emergency. *°
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Modifications in a physician’s policies can be a required accom-
modation. For example, a medical office with a strict “no pets
allowed” policy must modify the policy by making an exception
for service animals used by persons with disabilities, including a
hearing dog. Inquiry into the nature of the disability, or requiring
“proof” or identification of the person’s disability or the animal’s
training, is prohibited by the ADA. Access may be denied if the
animal would compromise health and/or safety standards, such as
in an operating room. However, in such a situation, the physician
must give the patient the opportunity to be treated without having
the service animal on the premises. Note that the physician is not
responsible for the care or supervision of a service animal. 2

The ADA does not require a physician to provide an auxil-

iary aid or service if it would cause the physician an undue
burden or would fundamentally alter the nature of the services
normally provided. # An undue burden is something that involves
significant difficulty or expense, although cost alone is not deter-
minative. 2 It is not considered an undue burden if the cost of the
auxiliary aid or service exceeds the amount the physician will
receive for treating the patient. The physician may not impose a
surcharge on the disabled patient for the provision of any accom-
modation including auxiliary aids and services.?® As a practical
matter, it may be difficult to show that an auxiliary aid or service
would fundamentally alter the nature of the services normally
provided by a physician in most cases.

The ADA does not require a physician to provide a disabled
patient with personal devices, such as wheelchairs; individually
prescribed devices, such as prescription eyeglasses or hearing
aids.

Physicians must remove architectural and structural communi-
cation barriers in existing facilities where readily achievable.
Otherwise, they must provide readily achievable alternative
measures. Thus, moving a filing cabinet from a hallway that is
impeding wheelchair access is a readily achievable accommoda-
tion. However, if a support column impedes wheelchair access to
a hall, then modifying procedures to allow a wheelchair-bound
patient to enter through the physician’s private office entrance
may be required to achieve the accommodation. Or if no barrier
removal options are readily achievable, the physician must
provide service through readily achievable alternate methods.
For example, a physician could examine a patient at no additional
charge at a hospital where the physician had privileges or at the
patient’s home.

The ADA has extensive technical architectural and structural
requirements for accessibility implemented through the ADA
Accessibility Guidelines. These include, for instance, specifica-
tions for ramps, curbs and steps, door width, elevators, restrooms,
etc., which are too extensive to describe in this article. It bears
noting, however, that a doctor with an office located in a private
home is required to make all areas of the home used by patients
accessible to patients who use wheelchairs or other mobility
devices if it is readily achievable to do so.? As with other public
accommodations, barriers at the entrance to the home office, as
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well as barriers to approaches, restrooms, and hallways, must be
removed if readily achievable.

Are individuals other than patients also protected
by the ADA?

Yes, the physician’s obligations under the ADA may apply to
non-patients. For example, if a parent who is blind is required to
grant consent for his or her child’s surgery, the consent form must
be communicated effectively to the blind parent. In most cases,
this can be accomplished by reading the consent form or

by providing the form in Braille or on audio recording.

Can a physician refer a disabled person to
another doctor?

A physician can refer a patient with a disability to another
doctor, if the treatment sought is outside the physician’s area of
specialty and he would have made a similar referral if a non-
disabled person sought the same services. % So a physician who
exclusively treats burn patients may refer an individual who is
not seeking burn treatments to another provider. But, that same
doctor cannot refuse to treat a patient who is seeking burn treat-
ment because that patient is HI\-positive.

Practice eligibility requirements are prohibited

A physician practice cannot set up eligibility requirements that
operate to screen out persons with disabilities.?” Thus, having

a policy that requires patients who pay by check to show a
driver’s license could be interpreted as screening out the visually
impaired. Even setting up special times to see disabled patients
(i.e., at the end of the day) could be considered to be a failure to
modify practices and procedures to accommodate the disabled,
because it is not equal access. %

What if the disabled person is a direct threat to
other patients?

If a physician has determined that a disabled person represents a
direct threat to the health and safety of others, the physician may
decide not to treat that person. However, such a determination
must be based on an individualized assessment — using reason-
able judgment that relies on current medical knowledge or on
objective evidence — that the physician cannot eliminate the risk
without reasonable accommodations. %

Written policies and staff education

“I’ve received a complaint from the TMB that I refused to make
an appointment for a patient with a disability because I did not
have the right equipment in my office. I’ve never spoken to or
treated this person who made the complaint.”

Oftentimes, a physician is not personally apprised of a patient’s
disability or request for accommodation; instead the patient or
prospective patient tells the physician’s staff. For this reason, a
physician should have written policies to address how the staff
should handle disabled patients and their requests for accom-
modations. The physician should educate employees about how
to handle requests for accommodations, and require the staff to
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apprise the physician of any such requests. It is the physician who I3. EEOC v. Resources for Human Development (E.D. LA.2010)

needs to make the ultimate decision, as it is the physician who 14. Estate of Murray v. UHS of Fairmount, Inc., 201 | WL 5449364 (E.D.
will be held accountable. Pa.Nov. 10,2011)

Conclusion I5. lrloecé\(/)i? |V) Compass Sign Co,, LLC, 2011 WL 3513499 (E.D. Pa.Aug.
The breadth of the ADA’s definition of a disability leads the 16. 29 CFR 1630.2()(1)(vi).

physician to the best practice of assuming the disability claimed

and providing a reasonable accommodation. Open dialogue 17.28 CFR 36.203
between the patient, the physician’s staff, and the physician is 18. 28 CFR 36.303(c )(2)
the most likely path to achieving parity for the disabled and 19. 28 CFR 36.303(c )(4)

protecting the physician from untoward scrutiny.
20. 28 CFR 36.302(c )

Sources 21. 28 CFR 36.303
I. 42US.C.§112101 et seq.
22. 28 CFR 36.104

. 42 USC 12182(b)(2)(A)(iv). P

. 42US.C.§12101, et seq.
24. 28 CFR 36.306
76 Fed.Reg. 16978— 17,017 (Mar. 25,201 I).
25. 28 CFR 36.207

76 Fed. Reg. 17,000
26. 28 CFR 36.302(b)

2
3
4
5.
6. 29 CRR 1630 27. 28 CFR 36.301(a)
7. 29 CRR16302(0(2) 28. 28 CFR 36.302(a)
8. 29 CFR 1630.2(h)(2)(i) 25, CFR 36,208
9. 29 CFR 1630.2(j)(1)(vi)

10. Katz v.Adecco USA, Inc., 2012 WL 78156 (SDN.Y.Jan. 10,2012)  Mary Kathleen Evans is a partner with Luccia & Evans,
LLP, in Houston, Texas. She can be reached at

mkevans@Iluccia-evans.com.

11,29 CFR 1630.2()(1)(ix)
12. 29 CFR 1630.2())

All fi | f Clarification
Ive volumes of our In the article “Prescription monitoring program now
Case Closed books are available online” — published in Volume 4 of the

Reporter — physicians were advised to document their
query of the Texas Prescription Program database. We
would like to clarify that in the patient’s chart, the
physician should only document the fact that the physician
queried the database and what action was taken as a result
of that query.

currently available.

For example, “Queried DPS prescription database on
September 1, 2012. Patient will not receive refills for
hydrocodone.”

Do not document in the chart the substantive information
obtained from the database. The reason for this is that the
law states that the information in the TPP database is for
the exclusive use of the physician or pharmacist. If added
to the patient’s medical record, the information could be
sent to others, such as when the records are released to

Case Closed Volume 1& 5 also another health care professional.

available on Kindle eBook

Request yours today

www.tmlt.org/ caseclosed or send

an email to caseclosed@tmlt.org
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ACTIVITY

Terminating the patient-physician
relationship: breaking up is hard to do

By Tanya Babitch and Laura Hale Brockway, ELS

Objectives

At the conclusion of this educational activity, the
physician should be able to:

* recognize common reasons for termination of
the patient-physician relationship;

+ identify circumstances that may preclude or
complicate termination of the patient-physician
relationship; and

» develop strategies to terminate the patient-
physician relationship when appropriate.

Course authors

Tanya Babitch is a senior risk management representative with Texas Medical Liability
Trust. Laura Hale Brockway is the communications and advertising manager at Texas
Medical Liability Trust.

Disclosure

The authors have no commercial affiliations/interests to disclose related to this activity.

Target audience

This one-hour activity is intended for physicians of all specialties who are interested in
practical ways to reduce the potential for malpractice liability.

CME credit statement

Under AMA guidelines, physicians are required to complete and pass a test following
a CME activity in order to earn CME credit. A passing score of 70% or better earns the
physician 1 CME credit. Physicians will be allowed two attempts to pass the test.

TMLT is accredited by the Accreditation Council for Continuing Medical Education
(ACCME) to provide continuing medical education for physicians. TMLT designates
this enduring material for a maximum of 1 AMA PRA Category 1 Credit ™. Physicians
should only claim credit commensurate with the extent of their participation in the
activity.

Pricing
Reporter CME content is available at no cost. The following fee will be assessed when
CME credit is applied for.

Policyholders: free
Non-policyholders: $75

continued on next page
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Ethics statement

This course has been designated by TMLT for 1 credit in medical
ethics and/or professional responsibility.

Instructions

You have two options to obtain CME credit from this activity.

Option 1 - online

Complete Reporter CME test and evaluation forms online. After
reading the article, go to www.tmlt.org/reporterCME. Click on
“Earn CME” under “Terminating of the physician-patient rela-
tionship” (2012 Volume 5). Follow the instructions to complete
the test and evaluation forms. Your CME certificate will be
emailed to you. Please allow up to 4 weeks for delivery of your
certificate.

Option 2 — on paper

Please read the entire article and answer the CME test questions
on the paper test forms on page 12. To receive credit, submit the
completed test and evaluation forms to TMLT. All test questions
must be completed. Please print your name and address clearly.

Allow 4 to 6 weeks from receipt of test and evaluation form for

delivery of the certificate.

Questions? Please call the TMLT Risk Management Department
at 800-580-8658, ext. 5919.

Estimated time to complete activity

It should take approximately 1 hour to read this article and
complete the questions.

Release/review date

This activity is released on October 1, 2012 and will expire on
October 1, 2015. Please note that this CME activity does not
meet TMLT’s discount criteria. Physicians completing this CME
activity will not receive a premium discount.

Introduction

One of the unique challenges of practicing medicine is deciding
when the patient-physician relationship has reached the end of
the road. Coming to the conclusion that it is time to part ways
with a patient is never easy for physicians and is often accompa-
nied by conflicted feelings. While medicine is a business, it is a
business that comes with an ethical duty to patients. No physician
is immune from the instinct to continue helping and caring for
patients, even when it becomes difficult to do so.

Physicians vary a great deal in how they manage challenging
patients — some choose to continue care and some find that they
feel most comfortable ending the relationship. Neither is right or
wrong, but physicians are within their rights to end a relation-
ship that is no longer therapeutic. At the same time, however,
physicians are obligated to “do no harm” to their patients. Prior
to termination of the relationship, physicians should evaluate the
case to ensure that the patient is not at a critical stage in treat-
ment, will be given appropriate notice, and has the opportunity to
find another physician.
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Formal termination of a patient-physician relationship is only
required if a relationship has actually been established. Once a
relationship has been established, a physician owes the patient a
duty of care. There may be some situations in which the forma-
tion of a relationship is nebulous. Physicians should assume that
a relationship exists if they have offered any treatment — even
if not in person. Advice given over the telephone or through
electronic means is still medical advice and may establish a rela-
tionship. If in doubt, it is prudent to assume the relationship has
been established and a duty to care for the patient exists.

Ending the relationship without appropriate notice could be
considered a breach of this duty. “The patient-physician relation-
ship is the result of a contract, express or implied, between a
physician and patient that is voluntary and arises when a patient
requests and is supplied medical information/treatment.” * While
both physician and patient have the right to terminate the rela-
tionship, the requirements for ending the relationship are more
complicated for physicians.

Risks of failing to terminate the relationship
appropriately

The Texas Medical Association’s Board of Councilors ethics
opinion on termination of the patient-physician relationship
states, “The patient-physician relationship is wholly voluntary in
nature and therefore may be terminated by either party. However,
physicians have an ethical obligation to support continuity of care
for their patients. Thus, it is unethical for a physician to termi-
nate the patient-physician relationship without first providing
reasonable notice under existing circumstances of the physician’s
intent to terminate the professional relationship. To terminate

the patient-physician relationship without such notice may result
in civil liability for abandonment.” 2 In addition, lack of appro-
priate notice to the patient may put the physician at risk for a
patient complaint and possible disciplinary action from the Texas
Medical Board.

Reasons to end the relationship

Patient noncompliance with recommended treatment is a
common reason physicians give for dismissing patients. Other
reasons include failure to keep appointments, abusive or rude
behavior to the physician or staff, or because the patient has
an outstanding balance they do not attempt to pay. In addition,
patient commitment of prescription fraud or failing to comply
with the requirements of a pain management contract may be
a cause for termination of the relationship. All of these reasons
are acceptable, but some exceptions may apply. Physicians are
encouraged to review possible termination on a case-by-case
basis; one policy may not fit all when it comes to ending a rela-
tionship with a patient.

Proceed with caution

Physician practices are subject to state and federal civil rights
laws. “A physician may decline to undertake the care of a patient
whose medical condition is not within the physician’s current
competence. However, physicians who offer their services to the
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public may not decline to accept patients because of race, color,
religion, national origin, sexual orientation, gender identity, or
any other basis that would constitute invidious discrimination.” 34
Additionally, a patient cannot be dismissed because he or she has
been diagnosed with HIVV/AIDS. *

Discrimination against patients with disabilities is prohibited

by the Americans with Disabilities Act, and termination of the
relationship due to the patient’s disability would be considered
discriminatory. “The ADA prohibits places of public accom-
modation, such as physician offices, from discriminating against
disabled individuals in the provision of goods and services... a
deaf patient successfully sued his physician for discrimination
under the ADA after being discharged as a patient. The discharge
occurred because the physician lost the only employee in his
office who could communicate with the patient in sign language.
The court held that instead of firing the patient, the physician
should have made a reasonable effort to accommodate him

by furnishing him written materials or using other methods to
facilitate communication.” s (For more on ADA requirements for
physicians, please see article on page 1.)

Insurance providers may require that physicians either contact
them or get permission to terminate the relationship before
ending the relationship. Contracts with providers may require
that physicians provide care to all covered patients, and may have
requirements about “firing” a patient. Physicians should review
contracts so that they are aware of any limitations or restrictions
about ending the patient-physician relationship.

Hospital call requirements generally do not allow an on-call
physician to refuse care to a patient — even if the patient has
previously been dismissed from the on-call physician’s outpatient
practice. If a physician is taking formal call for a hospital, bylaws
or hospital contracts generally require that the physician care for
the patient.

Physicians should review hospital call requirements so that they
are familiar with what they have agreed to. If an on-call physician
treats a patient that he or she has previously terminated, it may

be prudent to inform the patient that the hospital care does not
re-establish the relationship once the patient has been discharged.

Termination for nonpayment

Physicians are entitled to end relationships with patients who
refuse to pay their bills. However, physicians are discouraged
from setting up blanket policies that allow staff to terminate rela-
tionships for nonpayment without physician review of the case.
There may be circumstances in which the physician is aware but
the staff is not. For example, a physician may know that a patient
is undergoing a financial hardship, that a patient was not satis-
fied with his or her care, or that there was an outcome that was
less than desirable. Careful review of the patient’s record before
sending a termination letter may mitigate patient complaints, and
could ward off a Texas Medical Board complaint. There are times
that physicians may review the case and determine that they are
willing to work with the patient on payment.
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While it is reasonable to terminate the relationship for nonpay-
ment, physicians should not refuse appointments to existing
patients for nonpayment. “A physician should not deny an estab-
lished patient an appointment or cancel an appointment because
of an unpaid balance. This results in a person being considered

a patient one day and not another, depending on how the office
staff feel about the size of the unpaid balance. As long as the
patient-physician relationship is established and not definitively
terminated, a physician owes the patient the same duty of care,
otherwise there is a danger of abandonment.”®

Physicians are encouraged to offer counseling and payment plans
to patients before dismissal for nonpayment. These efforts should
be documented in the billing portion of the patient’s record. If
efforts to collect are unsuccessful, practices may wish to send a
warning letter that explains failure to pay the outstanding balance
may result in termination of the patient-physician relationship.
(Please see sample letter on page 10.)

If the patient does not contact the office in response to the first
letter, send a second letter stating that the patient-physician rela-
tionship has been terminated. (Please see sample letter on page
10.) If the patient does contact the office and requests copies of
the medical records, be aware that the patient’s medical record
cannot be withheld from another physician or from the patient
because of an overdue account.

Difficult situations

Terminating the patient-physician relationship while the patient
is in the postoperative period or in an acute medical episode
is generally not recommended. Physicians should, whenever
possible, care for the patient until they are safely through the
postoperative period or acute episode — unless they can find
another physician who will accept the patient and can facilitate a
seamless transfer of care.

It may also be difficult to discharge a patient in the last
trimester of pregnancy. It may not be feasible for these patients
to find another physician who will accept them past 28 weeks. If
a transfer of care is arranged, the physician should document the
name of the new physician, that the records were sent, and that
the patient has an appointment with the new physician.

If a transfer of care cannot be arranged, it is likely that a physi-
cian will need to continue treating the patient through the
postpartum period. Additionally, before terminating the relation-
ship with a pregnant patient, physicians should consider that their
call duties may eventually require them to deliver a baby for a
patient who has been dismissed from the practice.

Termination of the relationship with pediatric patients presents
a challenge for physicians. Noncompliance and nonpayment are
not generally the patients’ fault or responsibility. If it is possible
to work with the parents to improve compliance, physicians are
encouraged to try. Noncompliance should be well documented
in the chart. If parents are noncompliant with treatment recom-
mendations to an extent that the patient may be harmed, it may
require a call to Child Protective Services instead of simply
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terminating the relationship. If the physician’s relationship with
parents is untenable, it is reasonable to dismiss the patient from
the practice.

Patients with mental health issues may require extra patience
on the part of the physician. Physicians should avoid terminating
the relationship with a patient in a psychiatric crisis or with
suicidal thoughts. If the treating physician is a psychiatrist, the
physician “should also discuss why he does or does not believe

it is important for the patient to continue in treatment, and the
potential risks of not continuing treatment. This is particularly
important when discussing continuing medications: for example,
abruptly stopping some psychiatric medications can carry signifi-
cant medical risks. The psychiatrist should be wary of prescribing
large amounts of medications around the time of termination.

If the patient experiences an adverse reaction to the medication
but is not yet under the care of another psychiatrist, the original
psychiatrist may be found liable even if the proper termination
process was followed.

The most conservative approach is not to prescribe beyond the
termination date. It is important to remember, however, that this
process must be tailored to the needs of the individual patient.
So, in a case where the psychiatrist makes a medical deci-

sion to prescribe or refill after termination, the implications for
the termination process should be clear to the psychiatrist and
communicated to the patient. The termination date may need to
be extended or, possibly, the entire termination process begun
again.” 7

Rural providers may find it more difficult to dismiss patients
due to a lack of available specialists. If a patient needs continued
care and there are no other physicians to provide it, physicians
may need to be flexible. Offering payment plans to patients
facing financial hardship and continuing to treat noncompliant
patients may be necessary.

If a patient has filed a lawsuit or a complaint with the Texas
Medical Board against a physician, the physician cannot assume
that the relationship has automatically ended. Physicians are not
required to end the relationship with a patient who has sued them
or filed a complaint — although many wish to do so as soon

as possible. If a physician feels he or she can offer the patient
quality care without bias, the physician may decide to continue
the relationship. If a physician wants to dismiss a patient (and
there is indication that a patient plans to return to the practice),
ending the relationship will still require formal termination via
letter, with appropriate notice.

Steps for appropriate termination

Risk managers recommend that physicians develop a standard-
ized process for dismissing patients. “Our process provides
patients with plenty of opportunities to reconsider their behavior
and re-engage in the relationship, when appropriate, and it
provides the physician and staff the assurance that comes with
following a reasoned, consistent approach when difficult circum-
stances arise.”
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Prior to termination, physicians may wish to try counseling the
patient to improve noncompliant or disruptive behavior. Any
counseling should be documented in the patient’s record. In addi-
tion, a warning that the continued behavior may mean an end to
the patient-physician relationship may be a surprise to the patient.

Physicians who are tempted to forego the counseling process may
be missing an opportunity to understand the cause of the patient’s
noncompliance. “Taking time to sit down with the patient with
the goal of better understanding expectations or needs that are
driving his or her behavior can be valuable. Some patients have
unreasonable expectations, but for others, understanding the point
they’re trying to make can go a long way in repairing the rela-
tionship. Learning about the root cause of their dissatisfaction can
help us improve the delivery of care to all our patients.”®

A similar counseling process should be employed for patients
who miss appointments or who exhibit rude behavior. “Direct
statements such as, ‘If you do this again, we will no longer care
for you, and you will have to go to another practice,” can be quite
eye-opening for some patients.” ® Again, document these discus-
sions in the medical record.

If the counseling process is not effective and the physician
decides to dismiss the patient, the next step is to send a dismissal
letter to the patient. The letter should be printed on office letter-
head and sent by first-class mail and by certified mail with a
return receipt requested. The dismissal letter should include the
following elements.

It should include a statement that the patient-physician
relationship will terminate in a specified time period and
a recommendation that the patient find another physician.
The time limit given in the letter will depend on several
factors such as physician specialty, size of community, and
availability of other physicians. The patient should be given
a reasonable amount of time to find a new physician. The
current physician should remain available for care until the
specified time period elapses.

*  While the American Medical Association suggests
“providing the patient with a brief explanation for termi-
nating the relationship,” ® physicians are not required to
state a reason for the termination. Any potentially inflam-
matory remarks should be left out of termination letters.
Angry words to a patient — especially in writing — could
be damaging to a physician. It may be more advantageous
to exclude specific reasons or to include only neutral state-
ments. While composing termination letters, physicians may
wish to consider whether they would be comfortable with
the wording of the termination letter if it were later reviewed
by the Texas Medical Board, an attorney, or a jury.

* Describe in general terms how the patient can locate a
new physician. It is not advisable to name a specific physi-
cian, clinic, or group. Refer the patient to their insurance
company’s list of providers, county medical society, or a
physician-referral service.
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Patient termination —
frequently asked questions

Q: I saw a patient for prenatal care, but she was noncom-
pliant in keeping her appointments. | formally ended the
relationship with her (with appropriate notice) during the
second trimester of pregnancy. She began seeing another
local obstetrician whom | share call with. She is now at
the hospital, and | have been called to deliver her baby.
Am | required to do so, since | ended our relationship?

A: Your call agreement probably requires that you do so.
Although you ended the relationship, if you share call
with her current physician, you assume the duty to care
for his patients when needed. Unless you have worked out
special coverage with the other physician in these types of
cases, you are most likely obligated to respond. However,
it is reasonable to ask the patient to return to her physi-
cian for postpartum care; she is still his patient.

Q: I am a pediatrician and | see a child whose parents are
divorced. The parents have joint custody and disagree

on almost all aspects of care. We receive angry calls

from one parent or the other after almost every appoint-
ment. It is not the patient’s fault, but the situation has
become unpleasant for my staff and I. May I terminate the
relationship?

A: You may wish to try to discuss the issues with each
of the parents to improve the situation. But if a resolu-
tion cannot be reached, it is acceptable to terminate the
relationship. It is recommended that you wait until the
child is well and does not have a scheduled appointment
to send dismissal letters to the parents.

Q: I 'am an internist and have been seeing a patient

for several years for chronic health issues. Recently,

| received a written request that the record be sent to
another local internist. The records request indicated that
it was for a “transfer of care.” Since it appears that the
patient has decided to change physicians, do I need to
send a termination letter?

A: If it seems clear that the patient has chosen to see
another physician, consider sending a confirmation that
the patient has ended the relationship with you. (Please
see sample letter on page 10). If you would rather not
give the patient the option of coming back to you, sending
a letter that confirms the termination of the patient-
physician relationship “closes the loop.” If you would be
willing to see the patient again, ask staff to call the patient
and confirm that the patient has transferred care to another
physician. This clarifies that the patient is receiving care
elsewhere and that follow-up care has not been neglected.
Any communication regarding the patient’s transfer (by
telephone or by letter) should be documented in the chart.
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¢ Include an authorization for the release of the medical record
and advise the patient to designate the new physician as
soon as determined, sign the form, and send it to your office
promptly. Indicate in the letter that the record will be copied
and forwarded to the physician as soon as possible. Since you
are ending the relationship with the patient, you may choose
to forego copying charges for the medical record to avoid
engendering additional bad feelings.

* Additionally, physicians may not withhold a copy of the
patient’s medical record because of an outstanding account
balance.

Keep a copy of the dismissal letter and the return receipt in the
patient’s medical record. Once the time period specified in the
letter has passed, the physician no longer has to treat the patient.

You are not required to dismiss noncompliant or dif-
ficult patients

Physicians with nonpaying or noncompliant patients may some-
times choose to keep a patient. Patients may have financial or
social limitations that the physician sympathizes with. In these
cases, there is no requirement to end the relationship. However,
if continuing treatment with a noncompliant patient, documen-
tation is extremely important. In the event of a poor medical
outcome, the medical record will become a physician’s best
defense against allegations of inadequate care.

The patient’s repeated noncompliance should be documented in
detail, and all the physician’s recommendations and steps taken to
assist the patient in his or her treatment should be included in the
record. In particular, physicians should carefully document that
they repeated the treatment recommendations, that the patient was
unwilling or unable to comply, and that they discussed the risks of
noncompliance at length.

Confirming when the PATIENT ends the relationship
with YOU

When a patient notifies the physician or staff that the patient does
not intend to return to the practice, confirm it by sending a letter to
the patient. Since it is likely that you share the patient’s desire that
they not return, it may be beneficial to formally close any loop-
holes. TMLT’s risk management department receives numerous
calls about patients who have angrily stated that they will never
come back to a practice — and then they call for another appoint-
ment. If a patient orally ends a relationship and the physician is
certain that they would also like to end the relationship, formal
written confirmation is recommended.

If physicians are part of a group practice, consider formally
terminating the patient’s relationship with the group — not just
one physician. If other physicians in the group would prefer not to
see the patient, the termination letter should clearly state that the
relationship with both the physician and the group are ending.

continued on page 11
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Sample termination letters

When a physician decides to dismiss a patient, the patient should be notified in writing. The letter should be printed on office letter-
head and sent by first-class mail and by certified mail with a return receipt requested. A blank authorization to release medical records

should be enclosed.

Termination of the physician-patient relationship

Date
[patient address]

Certified receipt #
Also sent first-class mail.

Dear [patient name]:

Please be advised that I (and/or Group) will no longer be
able to treat you as a patient. The termination of our physician-
patient relationship will be effective in 30 days from the date of
this letter. Your medical condition requires continuing physi-
cian supervision, and it is important for you to select another
physician as soon as possible.

Contact your insurance plan or the county medical society for
names of other physicians. Upon written authorization, a copy
of your medical record will be sent to your new physician. A
release form is enclosed.

Sincerely,
[physician name]

Non-payment notice/warning

Date
[patient address]

Certified receipt #
Also sent first-class mail.

Dear [patient name]:

It has come to my attention that you have received several
letters regarding your outstanding account. If there has been
a problem or if you are unhappy with the care that you have
received in this practice, please contact me to discuss the situ-
ation. You are important to us, and | hope we can resolve any
issues you have.

My business manager is also available to discuss payment of
your account or to implement payment arrangements if they are
needed. Should we not hear from you within 30 days, | believe
that it would be mutually beneficial to terminate the physician/
patient relationship so that you may locate a new physician.

I hope that we will hear from you in the near future.

Sincerely,
[physician name]

10 | the Reporter

Confirmation of patient-terminated relationship

Date
[patient address]

Certified receipt #
Also sent first-class mail.

Dear [patient name]:

This letter is sent to confirm your decision to discontinue care
with me. Your medical condition requires physician supervi-
sion, and it is important for you to select another physician as
soon as possible. | will be available to you until [30 days from
date of letter].

Please contact your insurance plan or the county medical soci-
ety for names of other physicians. Upon written authorization, |
will provide a copy of your medical record to your new physi-
cian. A release form is enclosed to expedite the process.

Sincerely,
[physician name]

Termination for non-payment

Date
[patient address]

Certified receipt #
Also sent first-class mail.

Dear [patient name]:

On [date], I sent you a letter requesting that you contact the
business manager or me regarding any problems that may have
occurred resulting in non-payment of your account. In the
letter, | stated that it would be necessary to terminate our physi-
cian/patient relationship if we did not hear from you.

Since we have not heard from you, please be advised that | will
no longer be able to treat you as a patient. The termination of
our relationship will be effective in 30 days from the date of
this letter.

A release form is enclosed for your written authorization.
Please contact us with the name of your new physician so we
may forward your records to his or her office. At that time, your
account will be closed.

Sincerely,
[physician name]
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continued from page 9

Make sure staff is not left at a disadvantage. Keep staff informed
and update systems appropriately. If your scheduling software
allows alerts, use them! If a formally dismissed patient calls for
an appointment, staff will immediately see that the relationship
has been terminated and can act accordingly. In the alert screen,
note the date that the termination letter was sent so staff can judge
whether the patient is calling within the 30-day “window.” If they
are within the 30 days, staff should offer an appointment, but may
wish to discuss the situation with the physician.

In summary, if done judiciously and with appropriate notice,
termination of the patient-physician relationship need not be
detrimental to either party. Careful review of each case by the
physician is key — patients should not be terminated from the
practice “automatically” or as a matter of policy. While physi-
cians must be cautious when ending relationships with patients,
it is generally within physicians’ rights to do so.
Sources

I. Fullbright and Jaworski. Texas Medical Jurisprudence. Part 5, page

198. Eighteenth Edition. 2010.

2. Texas Medical Association Board of Councilors. Current
Opinions. Available at http://www.texmed.org/template.
aspx?id=392#Termination. Accessed July 25,2012.

3. American Medical Association Council on Ethical and Judicial
Affairs. E-9.12 Patient-physician relationship: respect for law
and human rights. Code of Medical Ethics. Updated June 2008.
Available at http://www.ama-assn.org/ama/pub/physician-resources/
medical-ethics/code-medical-ethics/opinion912.page . Accessed on
July 25,2012.

TMLT has allocated $100,000,000 to
policyholders this year but you need

to enroll by December 31, 2012 for your
account to be funded for the entire year.

Don’t miss out on this one-of-a-kind
opportunity. All you have to do is sign up at
www.tmlt.org/trustrewards.

4. American Medical Association Council on Ethical and Judicial
Affairs. E-9.131 HIV-infected patients and physicians. Code of
Medical Ethics. Updated June 1998. Available at http://www.
ama-assn.org/ama/pub/physician-resources/medical-ethics/code-
medical-ethics/opinion9131.page. Accessed on July 25,2012.

5. Henderson SM, Oklahoma Board of Medical Licensure and
Supervision.Advice on abandonment. Issues and Answers.
9(2).April 1998. Available at http://www.okmedicalboard.org/
download/344/1998040 |MD.htm. Accessed July 25,2012.

6. Texas Medical Association Office of General Counsel. Termination
of the patient-physician relationship. Revised July 12,2012. Avail-
able at http://www.texmed.org/Template.aspx?id=2104 (Requires
member log-in). Accessed July 25,2012.

7. Klumpp E.Terminating the treatment relationship. Psychiatry MMC.
7(1):40-42. January 2010.Available at: http://www.ncbi.nIm.nih.gov/
pmc/articles/PMC2848460/. Accessed on July 31,2012.

8. Willis DR, Zerr A.Terminating a patient: is it time to part ways?
Fam Pract Manag. 2005 Sep; 12(8):34-8.9.

9. American Medical Association. Ending the patient-physician rela-
tionship. Patient Physician Relationship Topics. Available at http://
www.ama-assn.org/ama/pub/physician-resources/legal-topics/
patient-physician-relationship-topics/ending-patient-physician-
relationship.page. Accessed July 25,2012.

Tanya Babitch can be reached at tanya-babitch@tmlt.org. Laura
Hale Brockway can be reached at laura-brockway@tmlt.org.

Time is
running out ¢

If you haven’t signed up yet, be sure to check your mail.
You’ll be receiving a statement showing how much your

allocation will be when you enroll.

To enroll online:
www.tmlt.org/trustrewards
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Call 800-580-8658 ext. 5050
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Failure to monitor patient’s anticoagulation

by Louise Walling and Laura Hale Brockway, ELS

Presentation

A 77-year-old man came to a vascular surgeon. The patient had
a history of leg swelling, pain, and redness, and had been treated
with warfarin for claudication and chronic DVTs.

Physician action

The vascular surgeon diagnosed severe left leg venous insuf-
ficiency with venous stasis ulcers. He performed an endovenous
laser ablation of the left greater saphenous vein. The procedure
was successful.

Six months passed and the patient returned with complaints

of chronic numbness and pain in the left leg. A venous duplex
revealed no evidence of acute DVT, but the patient had chronic
phlebitis changes of the left superficial femoral vein where the
previous DVT had been. The vascular surgeon prescribed prega-
balin for peripheral neuropathy and told the patient to return in
six months.

The patient returned one month later complaining that his feet
were so swollen he could not wear shoes. He had recently broken
his right ankle. A venous duplex revealed that the patient had calf
vein thrombosis in the posterior tibial vein. The vascular surgeon
documented that the patient was at a high risk of developing an
extension of the thrombosis into the deep veins. He prescribed
enoxaparin and warfarin and asked the patient to visit a wound
care center the next week for compression therapy. The patient
was told to return in one month.

One month passed, and the patient returned after undergoing
therapy. Doppler studies confirmed venous stasis disease as

Class 4 to 5, and the patient was scheduled for right leg endove-
nous radiofrequency ablation. The vascular surgeon instructed
the patient to continue wearing compression stockings. He also
ordered a PT/PTT/INR and circled “next available.” The vascular
surgeon advised the patient to have the test performed the next
day. When he later learned the patient missed the appointment to
have his PT/PTT/INR drawn, he called the patient and told him to
discontinue the warfarin. This phone call was not documented in
the medical record.

Four days later, the patient returned for his ablation of the right
greater saphenous vein from the saphenofermoral junction to

the knee. The patient’s warfarin levels were not checked before
surgery. The patient tolerated the procedure well and the vascular
surgeon noted good hemostasis in the surgical record. The leg
was wrapped in multi-layer compression wraps and the patient
was discharged in excellent condition.

The patient’s son reported that he went to see his father the next
day and noted that the leg was still bleeding. When he asked
his father if the vascular surgeon had been notified, the patient
responded that the office told him this was not unusual and to
keep his appointment in two days. The vascular surgeon denied
that his office was ever contacted by the patient or his family
about the continued bleeding. If this had occurred, the patient
would have been instructed to go to the emergency department.

The next day, the patient was found dead by his son. The autopsy
report noted that the patient had placed a large plastic bag around
his leg and there was about a half a gallon of blood in the bag.
The cause of death was listed as “exsanguination status post
recent endovenous radiofrequency ablation procedure.”

Allegations

A lawsuit was filed against the vascular surgeon. The allegations
included:

* failure to order PT/PTT/INR labs when he started the patient
on anticoagulants;

* failure to obtain PT/PTT/INR labs prior to the surgery; and
* discharging the patient without collecting labs.
Legal implications

The plaintiff’s expert was critical of the defendant for his failure
to order and ensure PT/INR testing was done before the ablation
procedure. He stated that the standard of care requires PT/INR
testing before and after receiving warfarin therapy. He also criti-
cized the defendant for performing the ablation procedure before
the patient’s recent fracture and DVT were given adequate time
to heal. This expert also noted that the patient did not receive
proper instructions on what to do if he experienced postoperative
bleeding.

Vascular surgeons who reviewed this case for the defense stated
that the patient’s warfarin levels should have been checked before
the surgery and the warfarin should have been discontinued at
least 4 to 5 days before the ablation. Unfortunately, the defendant
did not document his conversation with the patient to discontinue
the warfarin.

Risk management considerations

Managing anticoagulation therapy in a patient with a history of
claudication and DVT’s requires vigilance, close patient moni-
toring, and good documentation.

continued on page 16

This closed claim study is based on an actual malpractice claim from Texas Medical Liability Trust. This case illustrates how action or inaction on the
part of the physicians led to allegations of professional liability, and how risk management techniques may have either prevented the outcome or
increased the physician’s defensibility. An attempt has been made to make the material less easy to identify. If you recognize your own case, please
be assured it is presented solely for the purpose of emphasizing the issues of the case.
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Failure to assess and communicate

by Louise Walling and Laura Hale Brockway, ELS

Presentation

A 65-year-old man was diagnosed with an 8-cm asymptomatic
abdominal aortic aneurysm on December 14. He was admitted

to a local hospital on December 17 for treatment. Although the
patient had a history of chronic obstructive pulmonary disease, he
had quit smoking four years earlier. His physician cleared him for
surgery.

Physician action

On the morning of December 20, a vascular surgeon performed
an endovascular repair of the abdominal aortic aneurysm. He

and the assistant surgeon reviewed intraoperative angiograms to
confirm placement of the stent. The surgery went as expected and
the patient tolerated the procedure well.

A radiologist reviewed the intraoperative angiograms four hours
after the surgery and noted that the endovascular stent graft was
in place. He noted that the top of the stent graft was at level L-1,
but commented that the renal arteries were “not well seen.” He
recommended that the angiographic images be correlated with
clinical history and the surgical findings. There was no commu-
nication from the radiologist to the vascular surgeon about the
over-read of these films.

Six hours after the procedure, the patient began experiencing
severe back and abdominal pain and had a sudden drop in urine
output. The vascular surgeon was notified two hours later. He
ordered a renal duplex scan that revealed no blood flow to the
kidneys, no visualization of urine in the bladder, and no evidence
of hydronephraosis. This was reported at approximately 2 a.m. on
December 21.

At 11:30 a.m. on December 22, the vascular surgeon took the
patient back to the OR for revision of the stent graft. During the
procedure, the vascular surgeon documented the presence of an
occlusion of the renal arteries, so he moved the graft distally by
2 to 3 mm. A selective catheterization of the left renal artery was
completed. Once good flow to the left renal artery was produced
using an 8 x 15 stent, catheterization of the right renal artery was
performed deploying a 6 x 15 stent. The final angiographic study
showed patency of both renal arteries.

Postoperatively, the patient’s creatinine values worsened and he
experienced decreased urine output. He required hemodialysis.

The patient also developed pneumonia and was treated with 1V
antibiotics. He was discharged in stable condition on January 4,
but lost function of both kidneys. He required renal dialysis for
the remainder of his life.

Allegations

Lawsuits were filed against the vascular surgeon and the
radiologist. The allegations included:

+ failure to properly, adequately, or timely assess the patient’s
medical condition (vascular surgeon);

« failure to timely administer proper medical care (vascular
surgeon);

+ failure to properly interpret the intraoperative angiograms
(vascular surgeon); and

+ failure to immediately communicate findings from the over-
read of the angiograms (radiologist).

Legal implications
Physicians who reviewed this case for the plaintiffs and for the
defense felt that the aortic stent graft was deployed in a position
that blocked the renal arteries. The vascular surgeon testified
that he saw good blood flow to the renal arteries during the latter
phase of the endovascular repair. Although he surmised that the
aortic stent graft must have migrated, he was unable to find any
published studies showing that a graft could migrate proximally.

The radiologist correctly identified the problem, but there was

no record that he communicated these findings to the vascular
surgeon. The vascular surgeon testified that he did not ask the
radiologist to report to him about the findings and he did not
review the radiology report since he performed the procedure and
saw the intraoperative angiograms. Further, the vascular surgeon
testified that he would expect the nurses to report any postopera-
tive symptoms such as back pain, flank pain, and lack of urine
output immediately.

Risk management considerations

Communication issues are frequently a focus in malpractice suits
and can be identified at various levels — physician to physician,
staff to physician, or physician to patient. The vascular surgeon
did not read the radiologist’s report or request communication
from the radiologist. The radiologist did not orally report his find-
ings to the surgeon. In conjunction with their specialty society
guidelines, physicians would benefit from developing methods to
prevent communication breakdowns.

The American College of Radiology has published guidelines
that include a course of action to take when reviewing films that
may require “non-routine communication.” “Routine reporting
of imaging findings is communicated through the usual

continued on page 16

This closed claim study is based on an actual malpractice claim from Texas Medical Liability Trust. This case illustrates how action or inaction on the
part of the physicians led to allegations of professional liability, and how risk management techniques may have either prevented the outcome or
increased the physician’s defensibility. An attempt has been made to make the material less easy to identify. If you recognize your own case, please
be assured it is presented solely for the purpose of emphasizing the issues of the case.
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anticoagulation ... continued from page 14

Ordering the PT/PTT/INR testing at critical times and imple-
menting a process to track those patients on anticoagulation
therapy is prudent risk management. If a physician calls a
patient with a change in the treatment plan, it is advisable for
this change to become part of the written medical record. Phone
calls can serve as a key factor in a patient’s health record. Staff
should be educated to document patient phone calls and follow
up to no-show appointments. Establishing a written policy on
these processes may be used in staff training and training new
employees.

When the procedure is performed within the practice, providing

a copy of the patient’s written post-procedure instructions in the

medical record and documenting a statement that questions were
addressed can also be helpful.

Disposition
This case was settled on behalf of the vascular surgeon.

Louise Walling can be reached at louise-walling@tmlt.org. Laura
Brockway can be reached at laura-brockway@tmlt.org.
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failure to assess ... continued from page 15

channels established by the hospital or diagnostic imaging
facility. However, in emergent or other non-routine clinical situa-
tions, the interpreting physician should expedite the delivery of a
diagnostic imaging report (preliminary or final) in a manner that
reasonably ensures timely receipt of the findings.”

The guidelines also state which situations may require non-
routine communication.

“Findings that the interpreting physician reasonably believes may
be seriously adverse to the patient’s health and are unexpected by
the treating or referring physician.”

Disposition

This case was settled on behalf of the vascular surgeon and the
radiologist.

Source

I. American College of Radiology. ACR Guideline For Communica-
tion Of Diagnostic Imaging Findings. Available at http://www.acr.
org/~/media/ACR/Documents/PGTS/guidelines/Comm_Diag_
Imaging.pdf. Accessed on August 14,2012.

Louise Walling can be reached at louise-walling@tmlt.org.
Laura Brockway can be reached at laura-brockway@tmlt.org.
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